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support of its motion fails to qualify for consideration 
under Federal Civil Rule 56(e)? 

STATUTE INVOLVED 

The Freedom of Information Act, 5 U.S.C. 552. pro- 
vides in pertinent part: 

(a)(3) . . . each agency on request for identi- 
fiable records . . . shall make the records 
promptly available to any person. On com- 
plaint, the district court of the United States 
m the district in which the complainant re- 
sides ... or in which the agency records are 
situated has jurisdiction to enjoin the agency 
from withholding agency records and to order 
the production of any agency records improp- 
erly withheld from the complainant. In such 
a case the court shall determine the matter tie 
novo and the burden is on the agency to sus- 
tain its action ... 

(b) This section does not apply to matters 
that arc . . . 

(7) investigatory files compiled for law en- 
forcement purposes except to the extent avail- 
able by law to a party other than an agency; 



“(c) This section does not authorize withhold- 
ing of information or limit the availability of 
records to the public, except as specifically 
stated in this section . . 





STATEMENT 

This suit, brought under t] 
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partment of Justice (“the De 
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incompatible kinds or amounts of trace elements, the test! 
mony and paraphrases are meaningless . 4 Weisberg main- 
tains that the disclosure of the reports he seeks would dis 
prove the official theory of the assassination and show th< 
the FBI deceived the Warren Commission and the public 
as to what the results did in fact show. Weisberg states 
that this is the real reason the Department is suppressing 
the spectrograpliic reports. 5 

Department officials having repeatedly denied his requesi 
for disclosure of these reports, Weisberg brought suit again; 
the Department on August 3 , 1970.- On October 6 , 1970 , 
the Department filed a motion to dismiss or for summary 
judgment. The statement of material facts attached to the 
Department’s motion listed only two relevant facts: 1) 

Weisberg had requested disclosure of the spectrographic 
analyses; and 2) the Attorney General had denied the re- 
quests on the grounds that the documents sought were 
part of an investigatory file compiled for law enforcement 
purposes. The Department attached no affidavit or ex- 
hibits to its October 6 motion. 

On October 16, 1970, Weisberg filed an answer contest- 
ing the Department’s statement that these analyses were 
part of an investigatory file compiled for law enforcement 
purposes. Weisberg quoted FBI Director J. Edgar Hoover, 
who testified to the Commission that there was no federal 
jurisdiction to investigate the assassination, but that the 
President had a right to reauest the FRI 



Spectrographic analysis is a well-known and non-secret scien- 
■afic procedure. 

u f ? ee affidavit of Weisberg attached to Appellant’s Petition For 
^“Rehearing En Banc. 
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Hoover testified that President Johnson 



investigations, 

did request that the FBI make a “special investigation” 
into the assassination, and it is from that request that 
the FBI’s initial authority derived . 6 Because the FBI 
served as the investigative arm of the Warren Commission, 
Weisberg also quoted the foreword to the Commission’s 
Report: 

The Commission has functioned neither as 
a court presiding over an adversary proceed- 
ing nor as a prosecutor determined to prove 
a case, but as a fact finding agency committed 
to the ascertainment of truth. {Report, p. 

XIV) 

Weisberg further stated that the spectrographic reports 
which he seeks were not in fact given to the Texas au- 
thorities who did have jurisdiction over the crime . 7 

Five court days before oral argument the Department 
filed a supplement to its motion to dismiss which con- 
sisted solely of an attached affidavit by FBI Agent Marion 



it was challenged to do so. The Court of Appeals nonetheless sur- 
mised a law enforcement purpose: collaboration with the Texas 
authorities. Weisberg disputes this. 

n 

The Department has never contradicted this allegation and no 
hearing was held on it. The Department’s own affidavit (See affi- 
davit of FBI Agent Marion E. Williams, reprinted as Appendix C) 
would seem to support Weisberg, since its paragraph 4 declares that 
the file in question “is not disclosed by the (FBI) to persons other 
than U.S. Government employees on a ‘need-to-know’ basis/’ (Em- 
phasis added) 








E. Williams . 8 At oral argument for Weisberg contested 
the Williams affidavit . 9 Counsel challenged the compe- 
tency of Williams to execute the affidavit 10 and asserted 
that some statements in the affidavit were not true and 
others were not possible. Counsel denied, for example, 
that disclosure of these scientific tests could lead to the 
exposure of confidential informants or reveal the names 
of innocent parties out-of-context. Even so, the Distnct 
Court, ruling from the bench, granted the Department’s 

a. 1 a. ^ f rtrnl ormimAftt ^ 



® The xerox of a carbon copy of the Williams affidavit wliich 
was served on counsel for Weisberg was unsigned and undated. 

Counsel did not learn until November, 1973, that the Williams affi- 
davit was sworn to on August 19, 1970. Apparently it was withheld 
for filing at’ the last possible moment as part of a successful attempt 
to prevent Weisberg from filing a written response to it. 

^ The en banc opinion states, in footnote 4, that Weisberg ‘"chose 
not to counter the Department’s affidavit . . That is true only if 
read to mean that Weisberg did not file a counter-affidavit or other 
written opposition. Had the affidavit been filed with the Department’s 
October 6 motion, as it should have been, Weisberg certainly would 
have opposed it in writing. 



G alagr.e:. *1 Ihami* a:r:aa~: does nr: state that hr 
rapher or’ that he had any connection with these stenographic re- 
ports or even the investigation into President Kennedy’s assassination 
Nor does the affidavit specify Williams ’ duties ^ith the FBI. 
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did not substantiate this and Weisberg believes 
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est’* as z grounds for refusing disclosure of in u 





wcto0cr s appealed to the United States Court of Appeals 
for the District of Columbia Circuit, which issued an 
opinion on February 28, 1973. The majority opinion, 
written by United States District Judge Frank Kaufman 
and concurred in 
on the harms claimed 



by Chief Judge David Bazelon, focused 
in the Williams affidavit: 

The conclusion that the disclosure Weisberg 
seeks will cause any of those harms is 
neither compelled nor readily apparent, 
and therefore does not satisfy the Depart- 
merit’s burden of proving under 5 U.S.C 
552(b)(7), as the Department must, some 
basis for fearing such harm. 

Hie case was remanded to the District Court for proceed- 
ings in accordance with the opinion . 12 The Department 
then filed a petition for rehearing and suggestion of re- 
hearing en banc. The petition argued that Congress had 
intended to create a blanket exemption for investigatory 
files and cited Environmental Protection Agency r. Mink, 
410 U. S. 73 (1973), in support of its positon that in 
camera inspection is “unwarranted” in exemption 7 cases 
The petition also stated that: 

... the panel decision would open FBI 
files to disclosure after inspection by dis- 
trict judges who are not experts in law 
enforcement techniques and therefore not 



m looinote 5, the panel majority noted: 
tends that certain parts of the Williams affidavit do 
consideration under Federal Civil Rule 56. Those c 
remand, should, if Weisberg desires, be brought to t 
the District Court.” (See Appendix at A-9) 
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Reasons for issuance of t h; 

CONFLICT BETWEEN CIRCUITS 





might result from disclosure. As a result, this decision is 
in direct conflict with the decisions of the Court of Ap- 
peals for the Fourth Circuit in Wellford v. Hardin, 444 
F.2d 21 (1971); the Court of Appeals for the Second 
Circuit in Frankel v. Securities and Exchange Commission, 
460 F.2d 813, cert, denied, 409 U.S. 882 (1972); and 
the Court of Appeals for the Fifth Circuit in Evans v. 
Department of Transportation, 446 F.2d 821 (1971), cert, 
denied, 405 U.S. 918 (1972). This decision is also in- 
consistent with the treatment accorded exemption 7 in 
the District of Columbia Circuit’s own prior decisions, 
especially Bristol-Meyers Co. v. F.T.C., 424 F.2d 935 
(1970), cert, denied, 400 U.S. 824 (1970), and Getman 
v. N.L.R.B., 450 F.2d 670 (1971). 

At issue is whether an agency can, by mere edict label- 
ling, sustain its burden of demonstrating that the docu- 
ments sought are entitled to protection under exemption 
7 and thus forever withhold information from the public 
with a claim that it was collected in connection with a 
law enforcement action, even though no federal law was 
violated, no prosecution is contemplated, and disclosure 
would not harm the agency’s legitimate law enforcement 
functions. Prior to this decision, all circuits had uniformly 
required that an agency meet its statutory burden by 
showing that disclosure might result in a harm which 
Congress had intended to protect against. In Wellford 
the plaintiff sought copies of all letters of warning issued 
since January 1, 1965, to any non-fed erally-inspected meat 
or poultry processor suspected of being engaged in inter^J® 
state- commerce, the name of each processor whose proJ 
uct had been detained, and information about the deta# 
tion. The Fourth Circuit looked behind the “investigaf^ry 
files” label and held that the documents were disclosable ^ 
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involve the investigatory files exemption. 14 This case is 
recognized by the D.C. Circuit as its major decision on 
exemption 7. Petitioner is aware of at least two instances 



1 This is admittedly a very rough figure. Petitioner’s informa- 
tion, which is limited, indicates that the following cases all involve 
a claim of immunity from disclosure under exemption 7: A spin v. 
Department of Defense, 348 F. Supp. 1081 (D.D.C. 1972), No. 72- 
2147 (D.C. Cir. Nov. 26, 1973); Barceloneta Shoe Corp. v. Compton, 
271 F. Supp. 591 (D.P.R. 1967); Bristol-Myers Co. v. FTC, 284 F. 
Supp. 745 (D.D.C. 1968), 424 F.2d 935 (D.C. Cir. 1970), cert, 
denied, 400 U.S. 824; Center for National Policy Review on Race 
and Urban Issues v. Richardson, Civ. No. 2177-71 (D.D.C.), No. 73- 
1090 (D.C. Cir.); Oement Brothers Co. v. N.L.R.B., 282 F. Supp. 
540 (N.D. Ga. 1968); 407 F.2d 1027 (5th Cir. 1968); Cogswell v. 
FDA, No. 51990-ACW (N.D. Calif. 1970); Committee to Investigate 
Assassinations v. U.S. Department of Justice, Civ. No. 3651-70 (D. 
D.C. 1970), No. 71-1829 (D.C. Cir. Oct. 24, 1973); Cooney v. Sun 
Shipbuilding & Drydock Co., 288 F. Supp. 708 (E.D. Pa. 1968); 
Cowles Communications, Inc. v. Department of Justice, 325 F. Supp. 
726 (N.D. Calif. 1971 ), Ditlow v. Volpe, 362 F. Supp. 1320 (D.D.C. 
1973), No. 73-1984 (D.C. Cir.); Evans v. Department of Transporta- 
tion, 446 F.2d 821 (5th Cir. 1971); Frankel v. SEC, 336 F. Supp. 
675 (S.D. N.Y. 1971), 460 F.2d 813 (2nd Cir. 1972), cert, denied, 
409 U.S. 882 (1972); Getman v. NLRB, 450 F.2d 670 (D.C. Cir. 
1971), stay denied, 404 U.S. 1204 (1971); Holiday Magic, Inc. v. 
FTC, Civ. No. 1878-72 (D.D.C.); LaMorte v. Mansfield, 438 F.2d 
448 (2d Cir. 1971); Legal Aid Society of Almeda County v. Schultz 
349 F. Supp. 771 (N.D. Calif. 1972); Long v. IRS, 339 F. Supp. 

1266 (WD. Wash. 1971); M.A. Schapiro & Co. v. SEC, 339 F. Supp. 
467 (D.D.C. 1972); Nichols v. United States, 460 F.2d 671 (10th 
Cir.), cert, denied, 409 U.S. 966 (1972); Philadelphia Newspapers, 

Inc. v. HUD, 343 F. Supp. 1176 (E.D. Pa. 1972); Rayner <£ Ston- 
ington, Inc. v. FDA, Civ. No. 68-1995 (E.D. Pa. 1972); Robertson 
v. Shaffer, et al.. Civ. No. 1970-71 (D.D.C.); Rural Housing Alliance 
v. Department of Agriculture, Civ. No. 2460-72 (D.D.C.); Smith v. 
'Department of Justice, Civ. No. 1840-72 (D.D.C.): Stem r. Klein- 
dienst. Civ. No. 179-73 (D-D.C.); h’ecksler v. Schultz, 324 F. Supp. 

(continued) 
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conclusory designation, he is not entitled to an eviden- 
tiary hearing on his contentions. 17 If the court so 
chooses, it can simply accept the assertions contained in 
the government’s pleadings or affidavit, which may be not 
only conclusory, but even false. 18 Another practical effect 
of the Court of Appeals decision is to shift the burden of 
justifying the nondisclosure of information from the govern- 
ment, where the Act expressly places it, to the plaintiff, 
who now must affirmatively show that the exemption does 
not apply. Yet the very nature of most requests for dis- 
closure of information makes it nigh impossible for a plaintiff 
to meet that burden, 19 especially where no hearing is held. 

The legislative history of exemption 7 is contrary to the 
result achieved by the Court of Appeals. The Freedom of 
Information Act was enacted because the previous informa- 
tion law, old section 3 of the Administrative Procedure Act 



10 (continued) the Department of Justice then claimed these 
public court documents were “part of an investigatory file compiled 
for law enforcement purposes.” Plaintiff was awarded summary judg- 
ment. Some of the documents thus obtained constitute exculpatory 
evidence important to Ray’s defense. However, the same result would 
not obtain under the new Weisberg decision for which petitioner now 
seeks certiorari. 

1 7 In the instant case, Weisberg did dispute the government claim that 
spectrographic analyses were “part of an investigatory file compiled for 
law enforcement purposes,” but the district court, ruling from the bench, 
granted the Department’s motion to dismiss at the conclusion of the oral 
argument. 

^ In the instant case Weisberg maintains that virtually all of the asser- 
tions in the Williams affidavit are conclusory, and some are also false. 

^ For a discussion of why, see Vaughn v. Rosen, 484 F.2d 820 
(D.C. Cir. 1973). 
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Act suits, the court directed sweeping uuuigc* 
emment’s method of responding to requests for the dis- 
closure of information. The instant case requires a less 
sweeping solution than the one ordered Vaughn: the 

government must not be allowed to support a motion for 
summary judgment with a conclusory affidavit which does 
not qualify for consideration under Rule 56(e). 
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U.S.C. § 552(b)(7). 8 In support of its summary judgment 
Imotion, the Department filed the follovong affidavit by 
LF.B.I. Special Agent Marion E. Williams : 

bedy and the subsequent violent death of the man charged with 
assassination.” The purposes of the Commission were to 
mime the evidence developed by the Federal Bureau of 
/iratigatmn and any additional evidence that may hereafter 
fame to light or be uncovered by federal or state authorities* 

sSh?p?t Ch fl T th f er investigation as the Commission finds 
able , to evaluate all the facts and circumstances surround- 
y f ? ach ^sassmation, including the subsequent violent death 
L tbe ™ an charged with the assassination, and to report 

tans C ” reS Lynd ° n B ' J ° hnSOn] its find5n ^ 3 a » d 
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MOO U S '824 4 riq7ni 9 p*’ 939 ^ D c C * Cir ‘ 1970 - ) ’ cert denied, 

L U,S * 82 i oo (1970 > • Cooney v. Sun Shipbuilding & Drydock 

Company 288 F. Supp. 708, 711, 712 (E.D. Pa. (1968)* 
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was proper, lhe lentn circuit iouna it uctiuc 

the question of whether the District Court properly concluded 
that certain of the items sought were not “records” under 
Section 552 because all of those items whether records or 
not, were exempt from disclosure. 

Unlike Nichols, in this case there is no allegation or indic^f 
tion by the Government that the “analyses” Weisberg seem 
were acquired pursuant to any statute or regulation whk» 
exempts them from disclosure. Furthermore, Weisberg do* 
not Seek disclosure of any tangible evidence of the type 
quested in Nichols. Weisberg seeks disclosure only of spectro-, 
graphic analyses which are similar in kind to the “diagnosis” 
sought from the Navy in Nichols and which the District 
Court held to be a‘ record within the meaning of Section 552. 
S25 F. Supp. at 137. 









seriously interfere with the efficient operation of 
the FBI and with the proper discharge of its im- 
portant law enforcement responsibilities, since it 
would open the door to unwarranted invasions of 
privacy and other possible abuses by persons seek- 
ing information from such files. It could lead, for 
example, to exposure of confidential informants; 
^ the disclosure out of context of the names of in-, 
nocent parties, such as witnesses; the. disclosure of 
the names of suspected persons on whom criminal 
justice action is not yet complete; possible black- 
mail; and, in general, do irreparable damage. Ac- 
quiescence to the Plaintiff’s request in instant liti- 
gation would create a highly dangerous precedent 
in this regard. 

Weisberg did not submit any counteraffidavit or any other 
Rule 56 documents. After hearing oral argument from both 
parties, the District Court, without setting forth its rea- 
sons, granted the Department’s motion to dismiss. 

In Bristol-Myers Company v. F.T.C., 424 F.2d 935, 939- 
40 (D.C. Cir.), cert, denied, 400 U.S. 824 (1970), Chief 
Judge Bazelon, in reversing the grant of a motion to dis- 
miss the plaintiff’s Freedom of Information Act complaint, 
and in commenting upon the 5 U.S.C. t 552(b) (7) exemp- 
tion, wrote : 

* * * [T]lie agency cannot, consistent with the broad 
disclosure mandate of the Act, protect all its files 
with the label “investigatory” and a suggestion that 
enforcement proceedings may be launched at some un- 
specified future date. Thus the District Court must 
determine whether the prospect of enforcement pro- 
ceedings is concrete enough to bring into operation the 
exemption for investigatory files, and if so whether the 
particular documents sought by the company are nev- 



no criminal or civil action relating 



In the within case, 
to the death of President Kennedy is pending nor is it in- 
dicated bv the Government that anv such future action is 






contemplated by anyone. Nor is Weisberg the subject of 
any investigation. He simply asks for information which 
he alleges he is entitled to have made available to him un- 
der 5 U.S.C. § 552(a) (3). The language of Section 552, 
supported abundantly by the legislative history of the 
Freedom of Information Act, 4 places the burden on the 
Government to show why non-revelation should be per- 
mitted, and requires that exemptions from disclosure be 
narrowly construed and that ambiguities be resolved in 
favor of disclosure. See generally Getman v. N.L.R.B 
450 F.2d 670, 672 (D.C. Cir. 1971); Soucie v. David, 448 
F.2d 1067, 10S0 (D.C. Cir. 1971); Wellford v. Hardin, 444 
F.2d 21, 25 (4th Cir. 1971) ; Bristol-Myers Company v. 
F.T.C., supra at 938-40; M. A. Schapiro £ Co. v. Securities 
£ Exchange Comm' n, 339 F. Supp. 467, 469, 470 (D. D.C. 
1972) ; cf. LaMorte v. Mansfield, 43S F.2d 448 (2d Cir. 
1971) (Friendly, J.). In Wellford v. Hardin, supra at 25, 
Judge Butzner commented that 5 U.S.C. § 552(c) provides 
that the Act “ ‘does not authorize witliholding of informa- 
tion or limit the availability of records to the public, ex- 
cept as specifically stated’ ” and noted Professor Davis’ 
emphasis upon ‘“[t]he pull of the word “specifically”. 
. . ” K. Davis, The Information Act: A Preliminary 

Analysis, 34 U. Chi. L. Rev. 761, 783 (1967). It follows that 
the exemption set forth in 5 U.S.C. $ 552(b) (7) applies 
only when the withholding agency sustains the burden of 
proving that disclosure of the files sought is likely to cre- 
ate a concrete prospect of serious harm to its law enforce- 
ment efficiency either in a named case or otherwise. See 
Bristol-Myers Company v. F.T.C., supra at 939, 940. 

The Court below granted the Government’s motilpto 
dismiss, not its motion for summary judgment. This, it 
seemingly accorded no weight to the affidavit of Jgent 



4 S. Rep. No. 813, 89th Cong., 1st Sess. 3 (1965), hefein^^* 
after cited as Senate Report. House Report at 6. 







Williams. 8 But even if that affidavit is given full consid- 
eration, it is a document which is most general and con- 
clusory and which in no way explains hoiv the disclosure 
of the records sought is likely to reveal the identity of 
confidential informants, or to subject persons to black- 
mail, or to disclosure the names of criminal suspects, or 
*in any other way to hinder F.B.I. efficiency. 6 The conclu- 
sions that the disclosure Weisberg seeks will cause any of 
those harms is neither compelled nor readily apparent, 
and therefore does not satisfy the Department’s burden 
of proving under 5 U.S.C. $ 552(b) (7), as the Department 
must, some basis for fearing such harm. 7 Neither the 



8 Weisberg contends that certain parts of the Williams’ af- 
fidavit do not qualify for consideration under Federal Civil 
Rule 56. Those contentions, on remand, should, if Weisberg 
desires, be brought to the attention of the District Court. 

•An F.B.I. investigatory file may generally relate to orga- 
nized or other crime and may not have been originally in- 
tended for use in the prosecution of any named individuals, 
or, even if so originally intended, may no longer be intended 
for such use. The data contained in such a file may, however, 
require the protection of secrecy so as not to dry up future 
sources of information or to pose a danger to the persons who 
supplied the information or to prevent invasion of personal 
privacy. 5 U.S.C. § 552(b) (7) would appear sufficiently flex- 
ible to include within its protection such an investigatory file 
when and if such protection is required. Frankel v. Securities 
& Exchange Commission, 460 F.2d 813 (2d Cir. 1972) ; Evans 
v. Department of Transportation, 446 F.2d 821, 823-24 (5th 
Cir. 1971), cert, denied, 405 U.S. 918 (1972) ; Cowles Commu- 
nications, Inc. v. Department of Justice, 325 F. Supp. 726, 727 
(N.D. Calif. 1971). In such instances, in camera inspection 
by the District Court might bo appropriate. Sen discussion 
infra :i1 tv It. tv 1 0 
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case in which the public appetite for further information 
has been fully met as it is in this case in which the dis- 
closure sought relates to a national tragedy concerning 
which discussion and debate continue. 

This case is hereby remanded to the District Court for 
further proceedings in accordance with this opinion. If 
on remand the Government is fearful that in order to 
satisfy its burden of proof, it will of necessity disclose in- 
formation, the revellation of which will cause the type of 
harm 5 U.S.C. § 552(b) (7) seeks to avoid, the District 
Court will always have the right, in its “informed discre- 
tion, good sense and fairness” 8 to conduct the proceedings 
in such a way, either by in camera inspection or otherwise, 
as to give the Government the opportunity to meet its 
burden and at the same time to preserve such secrecy as 
is warranted. 10 



ciety in the United States is the fact that such a political tru- 
ism needs repeating. * * *” 

8 Alderman v. United States, 394 U.S. 165, 185 (1969). 

10 See M.A. Schapiro & Co. v. Securities & Exchange 
Comm’sn, 339 F. Supp. stipra at 469, in which the Court 
viewed certain documents in camera, and ordered information 
therein to be disclosed See also Evans v. Department of Trans- 
portation, 446 F.2d supra at 823; Cowles Communications, 
Inc. v. Department of Justice, 325 F. Supp. supra at 727; cf. 

% Fisher v. Renegotiation Board, F.2d (D.C. Cir. 

% November 10, 1972) ; Grumman Aircraft Engineering Corp. 
'S V. Renegotiation Board. 425 F.2d 578 (D C, Cir J<V7(D. The 
m fa mm era insprvf ion srp.'r r . v : ;ih 

W " mJO.- hi 2- '-A- ' :-u . 8 * 



K; i%Hr\ «. V ■■.A • vk 

P tiui A i, 
jf- Judge Oakc« 

rf to ill ram era 
mm) itinl (M 



dutsenrinjr opinion therein and his 
insjvciions in connection with 5 U.S.C 
t-Y.nnkol v. $<vufit.io* A Exchange Co 





Danaheh, Senior Cii 

Quite in keeping 
to decide the cases p 
unanimity whenever 
acceptance for 
differing from : 

To paraphrase Jefferson" 
ions of others 
doubts 



/ircuit Judge, dissenting 

> 'wdth our common 
presented to us is i ' 
Possible, and I had 
“7 approach. That I 
^esteemed colleagues 
, a “decent r~ 
requires that I declare , 
concerning the disposition 

This appellant had alleged 

Of Investigation, former 
ormer Attorney General 
Attorney General I 
tlieir replies either 

^uiong the 

complaint wai. _ 

1970, addressed to 
dienst, from which 



purpose correctl 
the des ire to achiev 
J hoped to gaij 
now fmd mysel: 
causes me concern 
respect” for the opin- 
J th e reasons for my 
they propose. 

‘at he is a professional 
dealing with political 
complaint were exhibits 
a four-year period with 
er of the Federal Bureau 
Attorney General Ramsey Clark, 

mentioned exhibits attached .. 



ion of Vh mos } 

yarning that that techniS* - 
I . bIe tools available to th? Dirtrf* 
whether the withholding of 
' Freed om of Information Act 

designation pursuant to 28 U.S.C. 

appellant lld^bS " t nt ’ 

■ation” with 



see Mr. Justice 
r a technique in 
. Ml 'nk, et al., 
ue^ is only one of a 

Court for 
documents 
is appropriate. 

1292(c) 







With regard to the spectographic analyses, if you an 
not aware of it, ... I think you should teow that h 
it does not agree in the most minute detail with th< 

PU J by the Wa rren SSnS 

sion, their Report is a fiction 

• * * 

PVhiW* e & rd *° photograph identified as FB] 
xhibit 60 requested in my letter of April 22 1970 
addressed to the Attorney General, I provide this 
information and request: 1 Ims 

ei • * S i a - P* cture °f President Kennedy’s 
shirt. The shirt itself is withheld from examine 
tion and study and any taking of pioturesTit 

nei?her e ?h ted ° n the seemin S 1 y Proper ground that 
government nor his estate want any 
undignified or sensational use of it I have 

Archil n th f thorou g^ly with the National 
Archives and the representative of the estate 

Ive^fiT and m extensive correspondence. How- 

tnrJc t eT \ 1B *°™ e to . which the available pic- 
tures can be put that is of any other nature 
for they show nothing but his blood.” ’ 

th appePant ’ s oompfaint in paragraph 6 had alleged 
« * ^ ter 0 t 0 he ass assination of President Kennedy on 
November 22, 1963 the Federal Bureau of Investigation 

had spectrographically analyzed and compared the follow- 
ing items: 

ProL i lle + foond on the stretcher of either 

President Kennedy or Governor John Connally of 
Texas (Identified as Exhibit 399 of the President’s 
Commission °n the Assassination of President Ken 
nedy, hereafter referred to as the Warren fiLi.. 










f ) three metal fragments recovered from rear floor 
board carpet of limousine; 

g) metal scrapings from inside surface of wind- 
shield of limousine; and 

h) metal scrapings from curb in Dealey Plaza 
which was struck by bullet or fragment. 

Appellant’s complaint in paragraph 17 made further 
reference to Exhibit D, the letter of May 16, 1970, above 
mentioned, alleging that accompanying that letter was a 
completed form D.J. 118 (“Request for Access to Official 
Records Under 5 U.S.C. 552(a) and 28 CFR Part 16”) 
describing the records sought as follows: 

“Spectographic analysis of bullet, fragments of bullet 
and other objects, including garments and part of 
vehicle and curbstone said to have been struck by 
bullet and/or fragments during assassination of 
President Kennedy and wounding of Governor Con- 
nally. See my letter of 5/16/70. 

(See Exhibit D appended hereto.)” 

The Department t>f Justice, relying upon 5 U.S.C. 
$ 552(b) (7), rejected the appellant’s request explaining 

the work notes and raw' analysis data on which the 
results of the spectrographic tests are based are 
part of the investigative files of the FBI and are 
specifically exempted from public disclosure as in- 
vestigatory files compiled for law’ enforcement pur- 
poses. 5 U.S.C. $ 552(b) (7) . . . * 



6 U.S.C. § 552(b) (7) as here pertinent reads: 

(b) This section shall not apply to matters that are- — 



(7) investigatory files compiled for law en- 
forcement purposes ..... 

Both the appellant and the Department were well aware 
that the results of the spectrographic tests had been sub- 
mitted to the Warren Commission and that the appellant 
wanted, not “results” but the analyses themselves. 





President Kennedy 
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Lyndon B. Johnson „ ao * WOJ 
President of the United States 
left Texas for Washington. 

Director Hoover testified befi 
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in as the thirty-sixth 
3 immediately by plane 









4 Public Law 88-202, approved December 13, 1963 a uthc 
ized the Commission to require the attendance of witne 
and the production of evidence. 






All Executive departments and agencies are di- 
rected to furnish the Commission * with such facili- 
ties, sendees and cooperation as it may request from 
time to time. 

Lyndon B. Johnson 



The President’s Commission on the Assassination of 
President John F. Kennedy in the Foreword of its 
Report, xii, states 
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Ruby in full view of a horrified national television 
audience. 



Thereafter, President Johnson on November 30, 1963, 
issued Executive Order No. 11130, 28 Fed. Reg. 127S9 
(1963), appointing a Special Commission under the Chair- 
manship of the Chief Justice of the United States. (Here- 
inafter, the Warren Commission, or Commission). The 
Commission was directed 



to examine the evidence developed by the Federal 
Bureau of Investigation and any additional evidence 
that may hereafter come to light or be uncovered by 
federal or state authorities; to make such further 
investigation as the Commission finds desirable; to 
evaluate all the facts and circumstances surrounding 
such assassination, including the subsequent violent 
death of the man charged with the assassination, and 
to report to me [President Johnson] its findings 
and conclusions. 



The scope and detail of the investigative effort by 
the Federal and State agencies are suggested in part 
by statistics from the Federal Bureau of Investiga- 
tion and the Secret Sendee. Immediately 
assassination more than SO additional FBI p 
were transferred to the Dallas office on a temporary 
•basis to assist in the investigation. Begini|jng No- 



I 









1964, submitted over 2,300 reports totaling approxi- 
mately 25,400 pages to the Commission. During the 
6ame period the Secret Service conducted approxi- 
mately 1,550 interviews and submitted 800 reports 
totaling some 4,600 pages. 

The appellant had argued that the materials he sought 
could not have been part of investigatory files “compiled 
for law enforcement purposes” since in 1963 there had 
been no statute denouncing as a federal crime, the assas- 
sination of a president. 6 He thus contended that he “is 
entitled to the sought material as a matter of law and not 
as a matter of grace.” 

It is my view that (1) the district judge correctly per- 
ceived that the materials here sought were part of an 
investigatory file which had been compiled for law en- 
forcement purposes, and (2) such materials were specif- 
ically exempted from disclosure by the express language 
of the statute. (See note 3, supra.) 

I respectfully suggest that the documents I have set 
forth demonstrate beyond peradventure that an investiga- 
tion had been inaugurated by direction of President 
Johnson, that it went forward immediately under Director 
Hoover and attained a scope and wealth of detail by the 
Federal Bureau of Investigation and other agencies, 
unequalled within the knowledge of most of us. Thus, 
there became available an investigatory file which uniquely 
had been compiled for law enforcement purposes, and the 
evidence so collected was snecificnllv exempted from die 





Senate Report 813, 89th Cong., 1st Sess., 3 (1965) to 
accompany the proposed legislation explained: 

It is also necessary for the very operation of our 
government to allow it to keep confidential certain 
material such as the investigatory files of the Federal 
Bureau of Investigation, 

as noted in Frankel v. Securities and Exchange Commis- 
sion, 460 F.2d 813, 817 (2 Cir. 1972) ; Evans v. Department 
of Transportation of United States, 446 F.2d 821, 824, note 
1, (5 Cir. 1971), cert, denied 405 U.S. 918 (1972); cf. 
N.L.R.B. v. Clement Brothers Co., 407 F.2d 1027 (5 Cir. 
1969), and Cowles Communications, Inc. v. Department of 
Justice, 325 F. Supp. 726 (D.N.D. Calif. 1971). See also 
EPA v. MINK, U.S. , note G, (Jan. 22, 1973). 

To me, it is unthinkable that the criminal investigatory 
files of the Federal Bureau of Investigation are to be 
thrown open to the rummaging writers of some television 
crime series, or, at the instance of some '‘party” off the 
street, that a court may by order impose a burden upon 
the Department of Justice to justify to some judge the 
reasons for Executive action involving Government policy 
in the area here involved. 

In this respect I deem it fundamental that the Attorney 
General in myriad situations must exercise the discretion 
conferred upon him by law. He must decide whether to 
prosecute or not. He must decide whom to prosecute. He 
must decide when to prosecute. He must evaluate the evi- 
dence necessary to an informed judgment. We ourselves 
have made it clear: 

It is well settled that the question of whether andf 
when prosecution is to be instituted is within the a 
discretion of the Attorney General (citing cases).® * 

« Powell v. Katzenbach, 123 U.S.App.D.C. 250, 359 F.2d 
234 (1965), cert, denied, 384 U.S. 906 (1966). For various 
instances presenting discretionary problems, see Pugach 
v. Klein, 193 F.Supp. 630, 634-635 (S.D.N.Y. 1961). 
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I suggest in any event that 5 U.S.C. ^ 552(a) has no 
bearing whatever on our problem, and as to the situation 
proffered by the complaint, subsection (a)(3) has con- 
ferred no jurisdiction on the district court. I am satisfied 
that the district judge was right, and perceiving that the 
materials here sought were included among investigatory 
files compiled for law enforcement purposes, his ruling on 
this phase was governed by Section 552(b)(7). 

n 

One might reasonably suppose that not even a dedicated 
sensation-seeker would have claimed the right to compel 
the Kennedy Estate or the Kennedy family to turn over 
for inspection portions of the body 10 of the late President, 
or his personal property' or the clothing he had worn 
November 22, 1963. Yet the public-mindedness of the 
family was revealed in The New York Times of January 
6, 1968 when for the first time the text of a letter was 
disclosed. That letter, dated October 29, 1966, set forth an 



miss on the basis of insufficiency of the allegations of 
the complaint, we think the court was justified in doing 
so. It appears, however, that the court probably relied 
upon data not limited to the allegations properly con- 
sidered on a motion to dismiss. If so, this too was 
justified because the motion to dismiss was joined with 
a motion for summary judgment. The action of the 
court may fairly be construed as a grant of the latter 
motion as warranted by the law as applied to the facts 
which present no material factual issue precluding the 
grant of summary judgment.” 

See Carter v. Stanton, 405 U.S. 669 (1972), and Do 

v. Camp, U.S.App.D.C. , F.2d (Oct. 

1972 ). 

10 The New York Times of August 27, 1972 reported 
some detail that one said to be a pathologist was seeking 
access to a portion of the murdered President’s brain. 
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Meanwhile, Congress had not been idle. In support 
of H.R. 9545, which became Public Law 89-318, approved 
November 2, 1965, the House considered its H. Report 
813. Then pending legislation was described as “vital and 
needed promptly.” 18 

The Senate Report No. 851 filed in due course by the 
Judiciary Committee noted that the “national interest” 
“requires” that the Attorney General be in position to 
determine that any of the critical exhibits considered by 
the Warren Commission be acquired and be permanently 
retained by the United States. 

Such references are here pertinent as we read Nichols 
v. United States, 325 F. Supp. 130, 135, 136 (D. Kan. 1971), 
■where the district judge lists the assassination material 



access to the transferred materials may be seen from the 
letter itself, Pub. Doc. Exhibit A, Warren Commission for 
Assassination, National Archives Record Group 272. 

See, generally, regulations for the use of donated historical 
materials, 41 CFR Part 105-61, with provision that public use 
of such materials is subject to all conditions specified by the 
donor or by the Archivist of the United States (41 CFR 105- 
61.202). More specifically, the Archivist has published guide- 
lines for review of materials submitted to the President’s 
Commission on the Assassination of President Kennedy. See 
National Archives Record Group 272. 

“One private party had previously sought possession of 
the assassination weapon utilized by Oswald. See United 
States v. One 6.5 mm. Mannlicher-Carcano Military R. 250 F. 
Supp. 410 (N.D.Tex. 1966), with its detailed stipulation of 
facts as to the Oswald weapons and with references to the 
Senate and House Reports concerning P.L. 89-318. And see 
the same case on appeal where the Fifth Circuit in 1969, 
406 F.2d 1170, took note that the Attorney General on 
November 1, 1966 had published his determination that 
items considered by the Warren Commission should be 
acquired by the United States. See Section 2(a) of P.L. 
89-818. 
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The opening paragraph of the Commission’s Report to 
the President read, in part: P 10 

Novembe^ 22 a iS °w Joha Fi , tz « era,d Kennedy on 
Jeade?whose yeirs”f^,bUo atd private ml stef tched 

4l d.Mgi“ reS '' i0netl argumeat and Peaceful poUt- 

I suggest that whether under 5 U.S.C. § 552(b) (7) Part 

from re d°V r m K er * 652 < b >< 3 >' specifically eSpSng 
from disclosure by statute the materials appellant had 

sought Part II hereof, the law, as to the issuTbefore i 

StoThe 5 aSa “ 5 ‘ al5 f ]lant ’ s Proposed further inquir^ 
into the assassination of President Kennedy. ^ 

REQUIESCAT IN PACE. 

I would affirm the judgment of the district court 
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for law enforcement purposes. Certainly the answer does 
not depend upon what this appellant desires to accom- 
plish if access be afforded. The Court has told us that 
the Act does not “by its terms, permit inquiry into par- 
ticularized needs of the individual seeking the informa- 
tion.” EPA v. Mink, 410 U.S. at 86. Against the back- 
ground we have hereinbefore set out, we may appropri- 
ately turn, particularly as a frame of reference, to the 
correspondence between the appellant and the Depart- 
ment prior to the institution of this action. 

This appellant, in his letter of May 16, 1970 attached 
as an exhibit to his complaint, submitted to the Depart- 
ment of Justice the following: 

With regard to the spectrographic analysis, if 
you are not aware of it, not then having been 
in your present position, I think you should know 
that if it does not agree in the most minute de- 
tail with the interpretation put upon it by the 
Warren Commission, their Report is a fiction. 

Appellant then transmitted the Department’s form en- 
titled “Request For Access To Official Record Under 5 
U.S.C. 552(a) and 28 CFR Part 16,” describing the 
material set forth in our footnote 3, su-pra. A further 
exhibit attached to the appellant’s complaint discloses 
that the Department under date of June 12, 1970, wrote: 
Spectrographic Analyses: You have asked for 
access to the spectrographic analyses conducted 
on certain bullet evidence involved in the assas- 
sination. 

I regret that I am unable to grant your re- 
quest in that the work notes and raw analytical 

partment’s investigatory files compiled for law enforcement 
purposes “that are more than fifteen years old” subject to 
certain deletions which include “(4) Investigatory techniques 
and procedures'’ (Emphasis added) Compare text quoted 
supra, and identified in Frankel v. Securities -and Exchange 
Commission, 460 F.2d at 817-818, n. 9, supra. 
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data on which the results of the spectographic 
tests are based are part of the investigative files 
of the FBI and are specifically exempted from 
public disclosure as investigatory files compiled 
for law enforcement purposes. 5 U.S.U obZ(D) 
(7). The results of the spectrographic tests are 
adequately shown in the report of the Warr ^ 
Commission where (Volume 5, pages 67, 69, 73 
and 74) it is specifically set forth that the metal 
fragments were analyzed spectrographically and 



The Department of Justice, headed Dy me auuiuc. 
General, 28 U.S.C. § 603, includes the Federal Bureau 
of Investigation, 28 U.S.C. I 531. The Attorney General 
is directly charged under 28 U.S.C. 8 534 w ' th t |! e ^ 
to acquire, collect, classify and preserve identification, 
criminal identification, crime and other records, and to 
exchange such records with and for the official use of 
authorized officials, not only of the federal government, 
but of the States and cities. So it was that the Bureau 
collaborated with the Dallas police. 12 

« Such cooperation regularly follows as a matter of duty 
in aid of law enforcement, indeed the magnitude of the effo t, 
scarcely realized, has been delineated in Menard V. Mitchell, 
328 F. Supp. 718, 721-722 (D.D.C. 1971), foUowmg our re- 
mand in that case, 139 U.S. App. D.C. 113, 430 F.2u 486 

Cf Public Law 88-245, the Appropriations Act of 1964, 
providing funds for the Federal Bureau of 
the “protection of the person of the President of the Un 
esi-i— . ni.Hinn and preservation of identification and 
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that Congress was fully alive to tne prooiem “* 1 

vestigatory files of the FBI were involved. 

Congress knows full well that in the first instance an 
Attorney General in myriad situations must exercise the 
discretion conferred upon him by law. He must evaluate 
the evidence necessary to an informed judgment. He 
must decide whether to prosecute or not. He must de- 
cide whom to prosecute. He must decide when to prose- 
cute Functions in this area belong to the Executive under 
the Constitution, Article II, Sections 1 and 3, and, as 
here, specifically to the Attorney General under 28 U.S.C. 

§ 509. Consider problems such as we find were assessed 
in Puqach v. Klein, 193 F. Supp. 630, 634-635 (S.D.N.Y. 
1961)*, and Moses V. Kennedy, 219 F. Supp. 762, 765 
(1963) aff’d sub nom., Moses V. Katzenbach, 119 U.S. 
Ann nn 352. 342 F.2d 931 (1965). As Judge Wright 
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. argument that Congress intended the Freedom 
of Information Act to subject executive security 
classifications to judicial review at the insistence 
of anyone who might seek to question them. 

lest there be any doubt as to the Supreme Court’s 
teaching respecting Exemption (b)(1), its opinion, 410 
U.S. at 84, emphasized: 

What has been said thus far makes wholly un- 
tenable any claim that the Act intended to sub- 
ject the soundness of executive security classi- 
fications to judicial review at the insistence of 
any objecting citizen. 

There was to be no room for challenge, no “balancing” 
function, no in camera inspection. Rather, upon the basis 
of the “showing and in such circumstances, petitioners 
had met their burden of demonstrating that the docu- 
ments were entitled to protection under Exemption 1, 
and the duty of the District Court under Section 552 
(a) (3) was therefore at an end.” EPA v. Mink, 410 U.S. 
at 84. 



In that very case, strikingly different treatment was > 

prescribed even as to executive materials claimed to be 
immune from disclosure under Exemption 5. EPA v. 1 

Mink , 410 U.S. at 85 et seq. The applicability of Ex- 
emption 7 no less will turn ultimately upon a determina- 
tion by the district court 14 that disclosure is not required 
— as in the instant case. 

Granted that the Attorney General may designate cer- 
tain investigatory files as having been compiled for law 
enforcement purposes, his ipse dixit does not finalize the 
matter, for there remains the judicial function of de- 
termining whether that classification be proper. Where 



14 Cf. Cowles Communications, Inc. v. Department of Jus- 
tice, supra, n. 8. See generally the discussion in Vaughn v, 
Rosen, U.S. App. D.C. , F.2d (Aug. 20, 1973) 








w J hlS * ppellant also argued that if Oswald 
had been brought to trial, he would have had a 

Wpi' S >! eC ro ^ Tap ^^ c analyses here in question ai 
Weisberg must be accorded an equal ri^ht 

fl Except to 'the 
cuss&i'in 1 EPA^*Mink 

lt rt ™ $52£ » 

® e ®, n ? t ^ ome within the terms of the Act He 
ra^ed a litigation with an agency, and neithS 






dste 



! 





d that there was no claim 
gi anted, that there was no 
c , and that the Department x 
a matter of law.- The action 



Affirmed. 



ed, 409 U.S. 966 (1972). ° 671 (1 ° Cir -), 

pellant had sought to tpsf t „ > 

ials (listed in our n. 3 tro f rap h i c analyses 

e d in note 1 of Nichn 1 * ^ un ^ ] ke certain 

SBA » 7 rS e nCP 5 ^> “ 

"evidence 

that the materials sought bv Nir-hnie* ° f Pub ’ L ' 
m of 6 rzo/u\ /o* fenc Nichols came withfn 









B-J 7 

In _ . 

for a majority 7^ Mr. J^ic" 

tory of nrm y *7 " le Court, review pH +l , hlte ’ writing 

that ^ 0f «"• F^edom rf&> W,U " «' 

«» ^ C,0SUre “»atSl?t ACt ' 

^ » e •» * *£ 
« ftoto,; t s ;oai th ,v e?is,ative *£?£■£ 
m ttSe mattere ‘° f0l, °" tile &SS S“ ded ‘ hat 

ft &&2SJZ 1 * simply Xz;z e 

d 7 mentS are 'o be 4fSei V - 0rder that PaS; 

* "«** - s the foI)owing 
bul Jet ^nd^other ~ u ? n a ^ S1 s of bulJet f 

^ •re e pS^^V”4S ) “ap^ data °n 

. port of^he Warren ^ ade ^ateJv - tS *? the 

, 4j eraPhlCa " y a " d f oo”^tot^l4 ed “pecS 

410 U.s. 73 (1973^ n com Position. 

: X£JS?* «•*>■ 









d ! af io ttfe case „ , 

from df°f *<»(" 7; °1 T itt Section S52 , M 
torv fiif ^closure <‘LA‘ The latter b2(b > 

toZe e LT Pi]ed ] a ® ^7 are Pro )' IsI °» 

agency." r , avai) alie i a !^ orcen, «U purp-l" 1 '^ 3 - 

J 0 rit/ 0D , i ave ao doubt thZ a party exce Pt 

Ce iS i0d ^ Ta^- tte frC J a“ d f 
®ajori“ t£t r ^? es - ^‘St^ mw Pfod°Zr\ in this 

matin* * fas fart „ 7 0t ' however * 0r en- 

ret nains the * . * mb it 0 f i:, aUy th! the 

considered = quest lon whethr ^ ectl0n 552(b) / 7l ^ e lnPor - 

**» **■££& ?r . 

the iSSSte,^ eT^ a P ^ 

« ***>« 7 J 7r e “ eat pu ^s fes 

Pane; that nw- Kau f*nan\ < 7 p ? SJtj °fl ar e f r ii 

£r^W>* ca a r ity 

^dered tn h W'aq tr,:^ , ^ 3 a onfn 7 >>w • ^ 

tra! P^ „f^ ea ^ «. C S wi *» tte “ wWd > 

llQgg * * SGt jfovfk 7 OciSB 

c ®” S opini °n : « i6re the cen- 
Chief °/5*C. Cm / £°7 Pc ^ V Prn 

f. v f: c T 

apon “ e 

‘ United Stat e Act ’ Prtteet^ai/^ hroad 

>and; jS? ^ f District Jn, ,ts £ 'rt 

-Sir— 

-^affnan’s „ . 

0I ’“ i< >'> have beec 





B-19 

with the label “ t ‘ 
enforcement r- - 
unspecified ifiSSTTEK ' 
must determine whether th* 

zz% dings is -Sr 0,6 

„ ? n ,^ e exemption for 

wnether the Dartienio,. y~''~ u ‘s**wy nies, and if . 
pany are nevertheless fcerable. 011 ®^ by tte con 

lating to Se^eath S of President^ ° V C !7 iJ action r( 
J°f 12 it indicated by the rS Kenned y is pendin 
^ture action is CMtopSSH“ ent that a ^' «*] 
Weisberg the subipet n-p „ pJa . ed anyone. Nor ?'< 

asks for information which 'he^V/ 84 **! 1 ' He simplj 

umf Xl ^ -feu iv e 1 il j? 

.bundanJt t® at f ve S h ^“ «* t£pJ£S 

1J tted, and requires that mp ?? 1011 should be per- 

n j r r owd y construed and thatch™™ disc! °sure 
)lved m favor of disclosure e amb ^uities be re- 

A. Shapiro &Ca»’ v ,C -’' su P ra at 
™!P e Comm’n, 339 p Securities & Ex- 

.'8S: 

noted Professor DaviV P emnh?! ?lficaliy st *ted’ ’• 

^Lk 6 W0 , rd "specificaliy” PhaS ,', s ,JP° n “ ‘ftlhe 
urination Act • >4 p*.„;- .* • • • K. Davis 77?/? 

L - R ev. 761,’ 783 ^ 1937 )^ A ^ms, 34 U. 



Thus the District 
the prospect of enforo 
enough to bring into c 

?n n I e v!^ at0 /y fi^s, and 
sought by the 



No. 813, 89th Conir. 
as Senate Report.. K, 



3 fjpfip) 



C. . 




? 


] J 


H '■ 


! 

* j 



I 





Th 8-20 

davit C f f eeni ‘nglv ^ otion for ^ 0Vej ' n P)c-r£V 

Str .^vg^ 

S s' **?4« '•Cv t j tte n ° 

other ? e “Ottef i/o^oii/to f ,' 0 "ficfe n £, s °^ht fe 

si °« C y S° binder $5*°* st^t o l ‘g*& 

—» tS jwf ; to. «,' »£- 

- under ?‘S|’ »e » 

:^c„ nt _.. "* 552 ^ 



v u.Sf 

affi ,^'sberg. cn ' ^ 55 2(b 

affidavit n n s Con tend<* * L 
^ uie 56. d jn, 2lot 9uaJif y i hat certain n 
desires bp f 05e conteL; c °nside * Parta of th „ 

, ’ ^oug-ij t ^o*s, on r e £ll n under pi Gains' 

£ S s"^tr„rS o°/fst^ to or . 

. «?s tA*°z \ S £>> 

Sag* tV„p C «h?/P 7 Tt£ 

$>t 2v£S?>* o"r; a f° 

Wot Cellr* ‘^n?e? f- «»Sgi ca S; £* **£ 

»-fIJJ. n ^ht ^ “' '» oa w ™ '3 7 27 ', ">o. v . ft,.' 

a OPropriate 'g^fa, 








I 

neith^K Ia 5 elIing as inv estigatory a file which *it 

of, ***** USe 

* “The burden of p*. 
is the only party able 
Report at 9. And set 
§ 552(a) (3) ....While it 
of Section 552(b) make 
Section 552(a) (3) 

Section 552(b) t 
proach taken in all' opinions, 
mg, m Environmental Protection 

— U.S. (Januuary 22, 19731 

seeming assumption to the 
F.2d 930, 932 (9th Cir. 
compels any different 
this opinion. The 
disclosure. See Senate 

that Section 552 

tion or limit the availabifitylf' 
specifically stated L. ih 
at pp. 7-8 re Wellford 
Section 552(c) f ' 
visions of Section 552 j 
House Report at 11; 
burden of proof c„ f ’ 
of a Section 552(b) < 
rule has knowledge < ' 
an exception would be 
of all of Section 552 D1 , ctluca 
Moreover, placing the burden of proo 
also seemingly run contrary to the 
set forth in the House Report which, 
burden of proof was placed on the 
withholding of information in Section 
»): A private citizen cannot be a 



purposes, at 

proof is placed upon the agency which 
-3 to justify. the withholding.” House 
spc the specific wording of 5 U.S.C. 
be ^ at the introductory words 
the burden of proof provisions of 
inapplicable in determining whether the 

except apply (but see the* contra" ‘p! 

i. majority, concurring and dissent- 
’” =a Agency, et al. v. Mink, et al„ 

) , and the Ninth Circuit’s 

T Ep ? tein v. Resor, 421 
, U V» that contention in no wav 
conclusions than those exDresseH Z 

' toort P a^ h ^ 0f SeCU ° n 
<Y”~ Keport at 3. Section 552(c) provides 

does not authorize withholding of informa- 
in +M a 'a , r ‘ eco 5 ds to the public, except as 

J ^ e w 10 ^'- See the decision supra 
• v ' Mar din, supra. The thrust nf 

is that exceptions from the disclosure prJ 
are to be carefully construed. See 
Senate Report at 10. To place the 
on the plaintiff to prove the nonapphcTbility 

’ ““ P V 0 " "J™ the Government ai a 

f nearly all the facts relevant to 




least not without establishing the 



' least not without establishing the nature of some 
harm which is likely to result from public disclosure 
of the file. Something more than mere edict or label- 
ling is required if the Freedom of Information Act 
is to accomplish its “primary purpose, i.e., ‘to in- 
crease the citizen’s access to government records.’ ” 10 

The above was, of course, written in the context of the 
facts of this case. In most cases perhaps, the Govern- 
ment may satisfy its burden of proof simply by estab- 
lishing that the information sought was compiled for in- 
vestigatory purposes and rests in an investigatory file, 
none of the contents of which have ever been made public. 
But that is not the case here. 

I continue to agree with Judge Kaufman that the pur- 
pose of the Act should not be defeated if there is avail- 
able a judicial technique for advancing it and at the same 
time ensuring that no harm comes to the interests Con- 
gress intended to protect. In camera inspection, as re- 
will not know the reasons for the agency action.” See also 
Senate Report at 8. That same reasoning would seem 
equally applicable in determining the relationship among 



toi-Aiyers. bee Fhiladelphia Newspapers, Inc. v. Department 
of H & U.D., 343 F. Supp. 1176, 1180 (E.D. Pa. 1972); 
Cowles Communications, Inc. v. Department of Justice suvra 
at 727. 

“For the great majority of different records, the public 
as a whole has a right to know what its Government is 
doing" (emphasis supplied), Senate Report at 5-6. And 
see also the “conclusion” in House Report at 12: “A demo- 
cratic society requires an informed, intelligent electorate, 
and the intelligence of the electorate varies as the quantity 
and quality of its information varies. A danger signal to 
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11 As Judge Kaufman observed in note 8 of the withdrawn 
opinion, 

[I]n this case no Executive order, and no matter of 
national defense or foreign policy, is asserted to be 
involved. Further, it is to be noted that in remanding 
in connection with the application of 5 U.S.C. § 552(b) 
(5) exempting “inter-agency or intra-agency memo- 
randums or letters which would not be available by 
law to a party other than an agency in litigation with 
the agency”, Mr. Justice White in the Environmental 
Protection Agency case placed the burden of showing 
entitlement to the (b) (5) exemption upon the Gov- 
ernment. 

* Emphasis supplied. 



quired by the remand order of the withdrawn opinion, 
is such a technique. The fact that, in Mink, the Supreme 
Court determined that the language and legislative his- 
tory of the Section (b) (1) exemption did not permit the 
use of in camera inspection does not mean that the tech- 
nique is unsuitable in every case involving the Section 
(b) (7) exemption. 11 Indeed, its use seems most suitable 
in this case. Without it, the public will have to rely 
entirely upon the Justice Department’s opinion that 
“[t]he results of the spectrographic tests are adequately 
shown in the report of the Warren Commission. . . .” 11 
I suggest that Congress, in enacting the Freedom of 
Information Act, did not intend that the public would 
so have to rely. 

Accordingly, I dissent, and continue to adhere to the 
views on this issue expressed by Judge Kaufman in his 
majority opinion for the panel. 
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seriously interfere with the efficient operation of the 
FBI and with the proper discharge of its important 
law enforcement responsibilities, since it would open 
the door to unwarranted invasions of privacy and 
other possible abuses by persons seeking information 
from such files. It could lead, for example, to ex- 
posure of confidential informants; the disclosure out 
of context of the names of innocent parties, such as 
witnesses; the disclosure of the names of suspected 
persons on whom criminal justice action is not yet 
complete; possible blackmail; and, in general, do irrep- 
arable damage. Acquiescence to the Plaintiffs re- 
quest in instant litigation would create a highly 
dangerous precedent in this regard. 



SIGNED /s/ Marion E. Williams 



Washington 
District of Columbia 



Before me this 20th day of August , 19 70 



Deponent Marion E. Williams has appeared and signed this 
affidavit first having sworn that the statements made there- 
in are true. 

My commission expires August 14, 1973. 



/s/ Louise D. Walter 



Notary Public in and for the 
District of Columbia 




